Message

From: Galbraith, Michael [/O=EXCHANGELABS/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=0ABF7F5C1A5E462E8096CB58EF9757EB-MGALBRAI]

Sent: 1/19/2017 2:16:59 PM

To: Radtke, Meghan [/o=Exchangelabs/ou=Exchange Administrative Group

(FYDIBOHF23SPDLT)/cn=Recipients/cn=7a364f0faad54a79be238288fa3496cf-Radtke, Meghan]
Subject: Re: TDUs

thanks! (this had not trickled down to me yet). | forwarded it on to folks that needed this.

Mike Galbraith

Permits Branch (5303P)

Program Implementation/Information Division
Office of Resource Conservation and Recovery
U.S. Environmental Protection Agency

1200 Pennsylvania Avenue, NW

Washington, DC 20460

From: Radtke, Meghan

Sent: Thursday, January 19, 2017 6:31 AM
To: Galbraith, Michael

Subject: Fwd: TDUs

Wasn't sure who else is working on this at the staff level. Trust you will distribute accordingly!
Meghan

Meghan Radtke, Ph.D.

Special Assistant

Office of Resource Conservation and Recovery
Office of Land and Emergency Management
Office: 703-347-0229

Mobile: 703-472-8215

Begin forwarded message:

From: "Johnson, Barnes" <Johnson.Barnes@epa.gov>

Date: January 18, 2017 at 17:43:17 EST

To: "Devlin, Betsy" <Devlin.Betsy@epa.gov>, "Elliott, Ross" <Elliott.Ross@epa.gov>, "Sasseville, Sonya™
<Sasseville.Sonya@epa.gov>, "Guernica, Mimi" <Guernica.Mimi@epa.gov>, ORCR 10 <ORCR 10@epa.gov>
Cc: "Michaud, John" <Michaud.John@epa.gov>, "Lewis, Jen" <Lewis.Jen@epa.gov>

Subject: FW: TDUs

FYTI - at the eManifest FACA meeting last week I asked David the specifics of his threatened suit. He offered
to send me an email to explain. The discussion below outlines the basis of including EPA as a defendant in his
threatened citizen suit.
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Barnes Johnson

chnson.bames@epa.gov | @EPAland

From: David Case [mailto:dcase@etc.org]

Sent: Tuesday, January 17, 2017 2:59 PM

To: Johnson, Barnes <Johnson Barnes@epa.gov>
Subject: TDUs

Barnes,

You asked me last week to explain the legal basis for including EPA in the citizen suit that has been
drafted. Here 1s a short summary:

RCRA Section 3007 requires the Administrator or authorized state ”to thoroughly inspect every facility for the
treatment, storage, or disposal of hazardous waste for which a [RCRA] permit is required” at least every two
years. RCRA uses the word “shall” which makes this inspection requirement a mandatory, non-discretionary
duty. Upon information and belief, EPA has not conducted a RCRA inspection of the thermal desorption units
(TDUs), nor has the State of Indiana.

In addition, RCRA Section 3005 requires a permit for the thermal treatment and disposal of hazardous wastes in
the TDUs, and the regulatory exemption for recycling units does not apply. Because the facility does have a
RCRA permit for its other hazardous waste activities, but not for thermal treatment and destruction of
hazardous wastes in the TDUs, the Administrator also has a non-discretionary duty to revoke the facility’s
RCRA permit. RCRA Section 3005(e) provides: “Upon a determination by the Administrator ... of
noncompliance by a facility having a permit under this chapter with the requirements of this section ..., the
Administrator ... shall revoke such permit.” The facility is in noncompliance with the requirements of RCRA
section 3005 to obtain a RCRA permit for operation of the TDUs or to include the TDUs within its current
permit. RCRA Section 3005(e) uses the word “shall” which makes permit revocation a mandatory, non-
discretionary duty.
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EPA can satisfy its non-discretionary duties under RCRA by conducting a thorough inspection of the TDUSs’
operations and including the TDUs within the facility’s current or renewed RCRA permit. We believe the
facility’s RCRA permit is scheduled for renewal this year.

David R. Case

Executive Director

1112 16™ Street NW, Suite 420
Washington DC 20036

(202) 783-0870 x201

& Environmental Technology Council

The information contained in this email message may be privileged, confidential and protected from disclosure.
If you are not the intended recipient, any dissemination, distribution or copying is strictly prohibited.
If you think that you have received this email message in error, please notify the sender by reply email and

delete the message and any attachments.
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